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 TAKE NOTICE that FTI Consulting Canada ULC, in its capacity as the Court-

appointed Monitor of Indalex Limited (“Indalex”), hereby applies, on behalf of Indalex, for 

an order granting the Monitor leave to appeal to this Court, pursuant to subsection 40(1) of 

the Supreme Court Act, and Rule 25 of the Rules of the Supreme Court of Canada, from the 

judgment of the Court of Appeal for Ontario, Court of Appeal File Nos. C52187 and C52346, 

made 7 April 2011; or for such further or other order that the Court may deem appropriate. 
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 AND FURTHER TAKE NOTICE that this application for leave is made on the 

following grounds: 

1. On April 3, 2009, Indalex and related entities (collectively, the “Debtors”) made an 

application under the Companies’ Creditors Arrangement Act, RSC 1985, c. C-36 

(the “CCAA”) and an Initial Order was made by the Honourable Mr. Justice 

Morawetz of the Ontario Superior Court of Justice (Commercial List) granting, inter 

alia, a stay of proceedings against the Debtors and appointing FTI Consulting Canada 

ULC as monitor (the “Monitor”).  Indalex’s parent company and certain US affiliates 

(collectively, the “US Debtors”) had previously commenced proceedings under 

Chapter 11 of Title 11 of the United States Bankruptcy Code on March 20, 2009. 

2. On April 8, 2009, Morawetz J. granted the Amended and Restated Initial Order 

which, inter alia, authorized Indalex to borrow funds (the “DIP Loan”) pursuant to a 

debtor-in-possession (“DIP”) credit agreement among the US Debtors, the Debtors 

and a syndicate of lenders (the “DIP Lenders”).  On June 12, 2009, the Initial Order 

was amended to, inter alia, increase the Canadian sub-facility borrowing limit of the 

DIP loan. 

3. The Initial Order provides that the Debtors’ obligation to repay the DIP Loan is 

secured by a Court-ordered charge in favour of the DIP Lenders which ranks in 

priority to all liens and encumbrances, including deemed trusts and statutory liens, 

other than the “Administration Charge” and the “Directors’ Charge” (as those terms 

are defined in the Initial Order).  

4. The DIP Credit Agreement contemplated that the DIP Loan would be repaid from the 

proceeds derived from a going concern sale of Indalex’s assets on or before August 1, 

2009.  The Debtors’ obligation to repay the DIP Loan was guaranteed by the US 

Debtors.  

5. On July 20, 2009, the sale of substantially all of the assets and business of the Debtors 

and the US Debtors on a going concern basis was approved by the Court (the 

“Approval and Vesting Order”).  The Approval and Vesting Order required that the 

2
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proceeds of sale be paid to the Monitor and the Monitor was ordered and directed to 

make a distribution to the DIP Lenders in satisfaction of the Debtors’ obligations to 

the DIP Lenders, subject to a reserve that the Monitor considered to be appropriate in 

the circumstances (the “Undistributed Proceeds”). 

6. The DIP Loan was not repaid in full and the DIP Lenders called on the guarantee 

granted by the US Debtors for the unpaid amount, which the US Debtors 

subsequently paid.  The US Debtors are therefore fully subrogated to the rights of the 

DIP Lenders under the Initial Order for the amount of the payment under the 

guarantee. 

7. Certain members of the United Steelworkers (the “USW”) and certain retired 

executives of Indalex (the “Retirees”) brought motions seeking, inter alia, orders in 

effect declaring that the amounts of any wind-up deficiencies in the Retirement Plan 

for Salaried Employees of Indalex Limited and Associated Companies (the “Salaried 

Plan”) and the Retirement Plan for Executive Employees of Indalex Limited and 

Associated Companies (the “Executive Plan”) were subject to deemed trusts under 

the Pension Benefits Act, RSO 1990, c. P.8 (the “PBA”) and that such deemed trusts 

had priority to any other creditor of Indalex, including the DIP Lenders.  

8. The CCAA judge dismissed the Retirees’ and USW’s motions.  Relying on the plain 

language of the PBA and on the decisions of Farley J. in Toronto Dominion Bank v. 

Usarco and the Court of Appeal for Ontario in Ivaco Inc. Re., the CCAA Judge held 

(1) that no amounts were due or payable under the Salaried Plan and no deemed trust 

arose in respect of the remaining deficiency; and (2) that the Executive Plan had not 

been wound up, all contributions which were due had been paid, and no deemed trust 

arose (the “Deemed Trust Decision”).   

9. In the decision below, the Court of Appeal for Ontario allowed the appeals of the 

Deemed Trust Decision and declared that the claims of the USW and the Retirees 

take priority over the DIP Lenders (asserted by the US Debtors through their 

subrogation to rights of the DIP Lenders).  The Court of Appeal ordered the Monitor 

to pay, from the Undistributed Proceeds, an amount sufficient to satisfy the wind-up 

3
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deficiencies in the Salaried Plan and the Executive Plan in priority to the DIP Loan 

despite the fact that the Initial Order (the relevant terms of which were never 

appealed, varied or amended) expressly gave the DIP Lenders priority over all liens 

and encumbrances, including deemed trusts and statutory liens and expressly 

provided that the DIP Lenders are entitled to rely on the Initial Order for all advances 

made under the DIP Credit Agreement up to and including the date the Initial Order 

may be varied and amended. 

10. In reaching its decision, the Court of Appeal for Ontario held, contrary to prior 

appellate authority, that the PBA deemed trust includes any wind-up deficiency. The 

Court of Appeal also found that while Indalex was entitled to seek protection under 

the CCAA, it breached its fiduciary duties as administrator of the pension plans by, 

amongst other things, negotiating the DIP Loan and a sale of its assets that did not 

involve the assumption of the pension plans – corporate decisions that were wholly 

unconnected to the actual administration of the Plans.    

11. The Court of Appeal’s decision has immediate detrimental impacts on CCAA 

proceedings, commercial lending and pension administrators across Canada and 

raises crucial questions of public and national importance that require this 

Honourable Court’s attention. 

12. In particular, the Court of Appeal’s decision results in the following consequences 

that run contrary to this Court’s recent decision in Century Services v. Canada 

(Attorney General) and to the clear legislative intention of the CCAA (including the 

recent amendments thereto designed to foster the availability of DIP lending) and the 

PBA: 

(a) Unappealed CCAA orders are subject to being altered at a court’s discretion 

despite the fact that parties may have relied on the order to their detriment; 

(b) Debtors and, in particular, companies with defined benefit pension plans, will 

have great difficulty or be unable to obtain DIP financing, resulting in their 

4
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inability to utilize the provisions of the CCAA and resulting in forced 

liquidations under the Bankruptcy and Insolvency Act (the “BIA”);  

(c) The scheme of distribution under the CCAA is to be treated differently from 

the scheme of distribution under the BIA, contrary to this Court’s decision in 

Century Services, which can be expected to lead secured creditors of 

companies with defined benefit pension plans to force liquidation under the 

BIA to ensure that their priority rights are protected; 

(d) Lenders will be unable to accurately evaluate security needed to support loans 

to companies with defined benefit pension plans as the wind-up deficiency is 

unascertainable until the final payment is made and the plan assets are 

distributed.  As a result, companies with defined benefit pension plans will 

either be denied credit or will be required to pay substantially more for their 

credit facilities; and 

(e) Employers with defined benefit pension plans will either be unable to act as 

administrators of their pension plans or will be put in the untenable position, 

contrary to fundamental principles of insolvency law, of having to prefer the 

interest of one class of stakeholders over all others, including creditors and 

employees, when making any and all corporate decisions. 

13. As such, the decision of Court of Appeal for Ontario raises the following crucial 

issues of public and national importance for consideration by this Court: 

(a) Can a super-priority charge, granted by a supervising judge under the CCAA, 

in an order that has not been appealed, be retroactively revoked on a 

subsequent motion to the detriment of parties who have acted in reliance on 

it? 

(b) Does Ontario’s PBA create a deemed trust over wind-up deficiencies? 

(c) Does a company’s need to take steps under the CCAA place it in an 

irremediable conflict with its fiduciary obligations as administrator of a 

pension plan? 
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NOTICE TO THE RESPONDENTS: A respondent may serve and file a memorandum 

in response to this application for leave to appeal within 30 days after service of the 

application.  If no response is filed within that time, the Registrar will submit this application 

for leave to appeal to the Court for consideration pursuant to section 43 of the Supreme Court 

Act. 
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PART I: STATEMENT OF FACTS & ISSUES OF PUBLIC IMPORTANCE 

A. Overview 

1. This application for leave to appeal raises three questions of national public importance: 

A. Can a super-priority charge, granted by a supervising judge under the 

Companies’ Creditors Arrangement Act (the “CCAA”), in an order that 

has not been appealed, be retroactively revoked on a subsequent motion to 

the detriment of parties who have acted in reliance on it? 

B.   Does Ontario’s Pension Benefits Act (the “PBA”) create a deemed trust 

over wind-up deficiencies? 

C. Does a company’s need to take steps under the CCAA place it in an 

irremediable conflict with its fiduciary obligations as administrator of a 

pension plan? 

2. In the decision under appeal, the Court of Appeal for Ontario retroactively stripped 

debtor-in-possession (“DIP”) lenders (the “DIP Lenders”) of the security and priority that the 

supervising judge of a CCAA proceeding had expressly granted in earlier orders that had not 

been appealed.  The Court of Appeal instead gave priority to a pension wind-up deficiency on 

the basis of both a deemed trust that it found to exist and a finding that the debtor breached its 

fiduciary obligations, as plan administrator, to plan beneficiaries.  In doing so, the Court of 

Appeal effectively created a new discretionary scheme of distribution under the CCAA that is 

radically at odds with the scheme provided for in the Bankruptcy and Insolvency Act (the 

“BIA”), and that threatens to deprive both debtor companies under CCAA protection and 

pension sponsors nationally of access to credit.  The decision runs contrary to the jurisprudence 

of this Court as well as the Court of Appeal’s own prior decisions, and if allowed to stand would 

have far-reaching impact on commercial lending and on the ability of companies across Canada 

to restructure under the CCAA.  

3. Indalex Limited (“Indalex”) was the main Canadian subsidiary of a consolidated group of 

aluminum extruders.  At the nadir of one of the worst recessions in 75 years, Indalex’s parent 

company and its U.S. affiliates (the “US Debtors”) filed for Chapter 11 protection in the United 

States with the intent of pursuing a sale of the company as a going concern.  Indalex and certain 

related companies filed for protection under the CCAA in the Commercial List of the Ontario 

Superior Court of Justice shortly thereafter. 
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4. Without DIP financing, Indalex could not have continued operations.  The company 

would have gone into liquidation, resulting in, among other things, the loss of jobs for 950 

employees in Canada alone.  As is typically sought and obtained in CCAA proceedings, the 

CCAA court granted a “super-priority” charge for the DIP financing, which expressly included 

priority over statutory liens and deemed trusts, in order to finance operations pending a going-

concern sales process.  In granting the super-priority charge, the CCAA judge considered the 

prejudice that might be occasioned to other creditors (such as pension plan members) and 

concluded that the benefit to stakeholders and creditors of the DIP financing outweighed any 

such prejudice.  Neither this order nor a subsequent order approving additional advances under 

the DIP facility was contested or appealed by any party.  In particular, these orders were not 

appealed by certain retired executives of Indalex (the “Retirees”), whose pension-related claims 

thereby ranked after the DIP financing.  The DIP Lenders advanced credit to Indalex in reliance 

on the Court’s express and unappealed orders as to the priority that the funds advanced would 

enjoy.    

5. The DIP financing allowed for a sale of the business as a going concern.  As in any 

CCAA proceeding, the sale and the distribution of proceeds resulting therefrom was subject to 

Court approval.  Although they had not contested or appealed the order that gave the DIP 

Lenders priority over pension plan trust claims, the Retirees asserted at the sale approval hearing 

that any wind-up deficiency in Indalex’s executive pension plan was subject to a deemed trust 

under the PBA that should be given priority over the previously approved DIP financing.  The 

United Steelworkers (the “USW”), while supporting the sale transaction, reserved its rights with 

respect to any deemed trust claim in respect of Indalex’s salaried pension plan.  The sale was 

approved, all the Retirees’ and USW’s motions asserting the deemed trust claims were deferred 

to be heard later. 

6. The Retirees’ and USW’s motions were dismissed by Campbell J. as CCAA judge who 

recognized the importance of the statutory schemes of priority under the CCAA and the BIA and 

the priority given by the Court to the DIP Lenders, and correctly concluded that no amounts were 

actually due or accrued to either pension plan so as to create a deemed trust.  The Court of 

Appeal for Ontario overturned this decision and gave priority to the Retirees’ and USW’s claims 

for certain estimated wind-up deficiencies in the pension plans. 
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7. The Court of Appeal decision raises, among others, the three pressing questions of public 

importance set out above, and if allowed to stand will have an immediate detrimental impact on 

CCAA proceedings and commercial lending across Canada. 

8. First, if, in the name of “flexibility”, a Court can retroactively overturn an unappealed 

order of the supervising CCAA judge despite the fact that parties have relied on that order to 

their detriment, no faith may ever be placed on any order of a CCAA court.  The Court of 

Appeal’s decision is corrosive of commercial certainty and the rule of law that is critical in 

insolvency proceedings.  It will substantially hinder, if not eliminate entirely, the ability of 

companies, particularly those with defined benefit pension plans, to obtain DIP financing, 

resulting in the forced liquidation of businesses and the resultant social harm that the CCAA was 

designed to prevent.  It also places the reputation of Canadian courts and orders granted by them 

in jeopardy and risks causing Canadian debtors to seek to restructure in foreign proceedings in 

order to secure reliable access to funding.  Further, by attempting to distinguish this Court’s 

recent decision in Century Services v. Canada (Attorney General)
1
 – which held that the scheme 

of distribution under the CCAA should be harmonized with the BIA – the Court of Appeal 

erroneously created a scheme of distribution for CCAA proceedings that is radically different 

from the BIA. This can be expected to lead secured creditors of companies with defined benefit 

pension plans to force liquidation under the BIA to protect their priority rights. 

9. Second, the Court of Appeal found, contrary to earlier appellate authority,
2
 that the PBA 

provides for a deemed trust in respect of any wind-up deficiency, an amount that is subject to 

continuous and substantial fluctuation. If this conclusion is allowed to stand, lenders will be 

unable to quantify obligations having priority over their loans, as future changes to workforce 

demographics, interest rates or annuity purchase rates could result in pension deficits that can 

neither be foreseen nor provided for.  Companies that sponsor defined benefit pension plans – 

including those in good standing with creditors – will face a reduction in available credit and will 

be required to pay substantially more for credit facilities.  This will, in turn, lead to increase 

pressure to abandon defined benefit plans or convert them to defined contribution plans. Thus 

                                                      

1 Century Services v. Canada (Attorney General), 2010 SCC 60, [2010] 3 S.C.R. 379, Application Record for Leave to Appeal of 

FTI Consulting Canada ULC, in its capacity as the Court-Appointed Monitor, on behalf of Indalex Limited, Applicant (the 

“Monitor’s Application Record”), Tab 7A. 
2 Ivaco (Re), 2006 CanLII 34551 (Ont.C.A.) at para. 44, Monitor’s Application Record, Tab 7B. 
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while the decision appears to benefit pension plan members in this particular insolvency, it does 

untold damage to employees and pension plan members at large. 

10. Third, the Court of Appeal found that Indalex breached its fiduciary obligations as 

pension plan administrator by, inter alia, negotiating the DIP facility and selling its assets on a 

going-concern basis that did not involve assumption of the pension plans.  However, all of these 

steps were undertaken under court supervision and under the authority of court orders that were 

not challenged.  The finding that a plan sponsor breaches its fiduciary obligations to plan 

members when negotiating corporate transactions that are wholly unconnected to the 

administration of the plan calls into question every corporate decision made by a plan sponsor.  It 

also puts plan sponsors across the country in the untenable position, contrary to fundamental 

principals of insolvency law, of having to prefer the interests of one class of creditors (plan 

beneficiaries) over all other stakeholders, including creditors and employees (some of whom 

may also be plan beneficiaries).   

11. As a result of its decision, the Court of Appeal has created conflicting appellate authority, 

including conflicts with this Court’s decision in Century Services, with broad-ranging impact on 

both insolvency practice and commercial lending across Canada.  These impacts are discussed in 

detail in the affidavit of Mr. Jay Swartz, President of the Insolvency Institute of Canada, (the 

“Swartz Affidavit”), a copy of which is included in the Application Record of FTI Consulting 

Canada ULC, in its capacity as the Court-appointed Monitor for Indalex (the “Monitor”), and are 

summarized at paragraph 15 of the Swartz Affidavit as follows: 

(a) uncertainty of priorities, in that the decision grants priority to 

certain pension deficiency claims not previously considered to 

have priority under established lending and insolvency practices in 

Canada, as determined in accordance with previous court 

decisions; 

(b) conflicting public policy objectives, arising from the Ontario Court 

of Appeal’s determination that there is a statutory priority for the 

entire deficit in an underfunded pension plan.  Such priority was 

recently rejected by Parliament in enacting amendments to the BIA 

and CCAA that granted only a limited priority to unpaid amounts 

owing to a pension plan and no priority for the entire deficit; 

(c) unachievable practical thresholds, arising from the requirements 

imposed by the Ontario Court of Appeal for giving prior notice of 

the relief sought by an insolvent company when it needs to obtain 
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super-priority debtor in possession (“DIP”) financing to stabilize a 

distressed business on an urgent basis; 

(d) the uncertain application of equitable remedies by an appellate 

court to alter statutory priorities among creditors; and 

(e) the need for a consistent, harmonious application of both federal 

insolvency statutes, to avoid “statute shopping” and encourage the 

successful restructuring of insolvent businesses for the benefit of 

all stakeholders and the public.
3
 

12. For the reasons set forth herein, the Monitor, on behalf of Indalex, respectfully requests 

that this Court grant leave to appeal.
4
 

B. Background Facts 

1) The Pension Plans 

13. When the CCAA proceeding began, Indalex had two pension plans: the Retirement Plan 

for Salaried Employees (the “Salaried Plan”) and the Retirement Plan for Executive Employees 

(the “Executive Plan”, and jointly, the “Plans”).  The Salaried Plan had both defined benefit and 

defined contribution components, and the Executive Plan was a defined benefit plan.
5
 

14. The Salaried Plan was in the process of being wound up.  All contributions due to the 

Salaried Plan prior to the effective date of wind-up were made (December 31, 2006).  The wind-

up deficiency was calculated as of the effective date and annual payments to fund the deficiency 

were made in 2007, 2008 and 2009.  The wind-up deficiency calculated as at December 31, 2008 

was $1,795,600.
6
  The Executive Plan was not being wound up and Indalex had made all 

contributions required by the plan, the PBA and the regulations to the PBA.  As the process of 

winding up the Executive Plan had not been commenced, no wind-up deficiency had been 

calculated.
7
   

                                                      

3 Affidavit of Jay A. Swartz sworn June 6, 2011 (“Swartz Affidavit”) at para. 15, Monitor’s Application Record, Tab 6N. 
4 By virtue of an Order made subsequent to the sale of Indalex’s business, FTI’s role as Monitor includes the power to take 

certain actions in the name of Indalex, including matters resulting from the appeal of Campbell J.’s Orders: Order of the 

Honourable Mr. Justice Morawetz of the Ontario Superior Court of Justice (Commercial List) dated October 27, 2009 (Increase 

to Monitor’s Powers and Stay Extension), Monitor’s Application Record, Tab 6H. 
5 Affidavit of Bob Kavanaugh sworn August 12, 2009 (the “Kavanaugh Affidavit”) at paras. 5 and 15, Monitor’s Application 

Record, Tab 6L.  
6 Affidavit of Keith Cooper sworn August 24, 2009 (the “Cooper Affidavit”) at para. 21, Monitor’s Application Record, Tab 6M; 

Kavanaugh Affidavit at paras. 5-11, the Monitor’s Application Record, Tab 6L.  
7 Reasons for Decision of the Honourable Mr. Justice Campbell dated February 18, 2010, 2010 ONSC 114 (“Campell J. 

Reasons”) at paras. 23-24, Monitor’s Application Record, Tab 4A ; Cooper Affidavit at para. 20, Monitor’s Application Record, 

Tab 6M; Kavanaugh Affidavit at paras. 15-16, Monitor’s Application Record, Tab 6L.  
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2) The DIP Loan 

15. Five days after obtaining protection under the CCAA, Indalex sought approval to borrow 

funds (the “DIP Loan”) from the DIP Lenders (a syndicate of lenders) to allow Indalex to 

continue operating while it pursued a going-concern sale of its business.  The DIP Loan was to 

be repaid from the proceeds of the sale, and was guaranteed by the US Debtors.  In the event of 

any payment on the guarantee, the US Debtors were fully subrogated to the rights of the DIP 

Lenders under the Initial Order.
8
  

16. Morawetz J. granted the Amended and Restated Initial Order (as amended, the “Initial 

Order”) on April 8, 2009.  The Initial Order provides a Court-ordered charge in favour of the 

DIP Lenders which, by its terms, ranks in priority to all liens and encumbrances, including 

deemed trusts and statutory liens, other than Court-ordered administration and directors charges.  

Paragraph 56 of the Initial Order contained a “comeback clause” permitting parties to seek 

variance or amendment, but specifically carved out the super-priority charge for the DIP Loan: 

THIS COURT ORDERS that any interested party (including the Applicants 

and the Monitor) may apply to this Court to vary or amend this Order on not 

less than seven (7) days notice to any other party or parties likely to be 

affected by the order sought or upon such other notice, if any, as this Court 

may order; provided however, the DIP Agent and the DIP Lenders shall be 

entitled to rely on this Order as issued for all advances made under the DIP 

Credit Agreement up to and including the date this Order may be varied and 

amended. (emphasis added)9 

17. On June 12, 2009, Morawetz J. approved an increase in the borrowing limit of the DIP 

Loan.  Counsel for the Retirees appeared at the hearing seeking a “reservation of rights” in 

respect of the priority of the DIP Loan over claims of the Retirees in relation to the wind-up 

deficiency.  This requested reservation of rights was both rejected by the Court and ultimately 

withdrawn by the Retirees.
 10

  No appeal was ever sought by the Retirees or USW in respect of 

either the initial approval of the DIP Loan or the increase in the borrowing limit. The U.S. 

bankruptcy court also approved the DIP Loan on faith of the Canadian order.  In reliance on this 

order the DIP Lenders advanced credit under the DIP Loan.   

                                                      

8 Cooper Affidavit at paras. 7-10, Monitor’s Application Record, Tab 6M.  
9 Order of the Honourable Mr. Justice Morawetz dated April 8, 2009 (the “Amended and Restated Initial Order”) at paras. 45 and 

56, Monitor’s Application Record, Tab 6B. 
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3) The Sale of Indalex 

18. At the sale approval hearing on July 20, 2009, the Retirees objected to the sale, asserted a 

deemed trust claim over the Canadian proceeds and requested that $3.25 million (representing an 

estimate of the wind-up deficiency in the Executive Plan) be held in reserve.
11

  The USW 

supported the sale of Indalex on a going-concern basis, which preserved the jobs of its members, 

but then also reserved its rights in respect of any deemed trust claim it may have for the Salaried 

Plan.
12

  Campbell J. as CCAA judge approved the sale of the assets and business of Indalex, 

required the proceeds of sale to be paid to the Monitor and directed that a distribution be made to 

the DIP Lenders to satisfy the DIP Loan, subject to any reserve the Monitor considered 

appropriate, including in respect of the motions to be brought by the Retirees and USW in 

respect of their deemed trust claims.
13

  The sale of Indalex closed on July 31, 2009. 

C. The Decision of the CCAA Judge 

19. The Retirees and USW brought motions seeking declarations that the amounts of any 

wind-up deficiencies in the Plans were subject to deemed trusts under the PBA and that such 

deemed trusts had priority to any other creditor of Indalex, including the DIP Lenders.
14

   

20. Campbell J. dismissed the motions.  Relying on the plain language of the PBA and on the 

decisions of Farley J. in Usarco
15

 and the Ontario Court of Appeal in Ivaco,
16

 Campbell J. held 

that no deemed trust arose under either Plan as (1) no contribution had accrued under the 

Salaried Plan and no deemed trust arose in respect of the remaining deficiency; and (2) the 

Executive Plan had not been wound up, and all contributions which were due had been paid.  As 

a result of these conclusions, Campbell J. did not need to separately consider whether any 

deemed trusts under the PBA would have priority to the DIP Lenders under the Initial Order.
17

 

                                                                                                                                                                           

10 Order of the Honourable Mr. Justice Morawetz dated June 12, 2009, Monitor’s Application Record, Tab 6E; Endorsement of 

the Honourable Mr. Justice Morawetz dated June 15, 2009, Monitor’s Application Record, Tab 6F 
11 Cooper Affidavit at para. 19, Monitor’s Application Record, Tab 6M.  
12 Cooper Affidavit at para. 21, Monitor’s Application Record, Tab 6M.  
13 Cooper Affidavit at paras. 16 and 18, Monitor’s Application Record, Tab 6M; Order of the Honourable Mr. Justice Campbell 

dated July 20, 2009 (the “Approval and Vesting Order”), Monitor’s Application Record, Tab 6G.  
14 Cooper Affidavit at para. 27, Monitor’s Application Record, Tab 6M; Notice of Motion (Retirees) dated August 5, 2009, 

Monitor’s Application Record, Tab 6I; Notice of Motion (United Steelworkers) dated August 5, 2009, Monitor’s Application 

Record, Tab 6J.  
15 Toronto-Dominion Bank v. Usarco Ltd., [1991] O.J. No. 1314 (Gen. Div.) at pp. 10-11, Monitor’s Application Record, Tab 7C. 
16 Ivaco, supra, at para. 44, Monitor’s Application Record, Tab 7B. 
17 Campbell J. Reasons, Monitor’s Application Record, Tab 4A. 
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D. The Court of Appeal Judgment 

21. Gillese J.A. for the Court of Appeal of Ontario allowed the appeal of the Retirees and the 

USW based on the following findings: 

(a) the deficiency in the Salaried Plan was subject to a deemed trust
18

; 

(b) Indalex breached the fiduciary obligations it owed to Plan beneficiaries as 

administrator of the Plans by, among other things, negotiating the DIP Loan and 

the sale of Indalex’s assets without providing for the payment of the Plans’ wind-

up deficiencies or the assumption of the Plans by the purchaser
19

; 

(c) both the deemed trust in the Salaried Plan and the deficiency in the Executive 

Plan should be paid in priority to the DIP Lenders despite the priority granted to 

the DIP Lenders in the Initial Order
20

; 

(d) the Retirees’ and USW’s motions were not collateral attacks on the Initial Order 

even though there was no attempt to appeal, set aside or vary the super-priority 

granted to the DIP Lenders, in part because the collateral attack rule should be 

“relaxed” in CCAA proceedings and has limited applicability in light of the 

“comeback clause” typically included in CCAA initial orders (though the Court of 

Appeal does not mention that the “comeback clause” contained an express carve-

out in respect of advances under the DIP Loan)
21

; 

(e) that in a “successful” liquidation in a CCAA proceeding the Court can fashion 

creditor priorities that are inconsistent with the priorities in a BIA proceeding, and 

it may in fact be a breach of a CCAA applicant’s fiduciary obligations to plan 

beneficiaries to voluntarily assign the company into bankruptcy if it would 

compromise the position of any pension plans.
22

  

22. In arriving at these conclusions, Gillese J.A. decided that the Usarco and Ivaco decisions, 

both of which determined that wind-up deficiencies were not covered by the deemed trust 

provisions of the PBA, were not relevant to the issues on this appeal.
23

  The Court of Appeal also 

purported to distinguish the recent decision of this Court in Century Services, finding that the 

policy favouring harmonization of the priorities in CCAA and BIA proceedings espoused in that 

decision did not apply in the context of what it referred to as a “successful” CCAA liquidation 

proceeding.
24

 

                                                      

18 Court of Appeal Reasons at paras. 101-103, Monitor’s Application Record, Tab 4E.  
19 Court of Appeal Reasons at para. 132-135, Monitor’s Application Record, Tab 4E. 
20 Court of Appeal Reasons at para. 199, Monitor’s Application Record, Tab 4E. 
21 Court of Appeal Reasons at para. 164-168, Monitor’s Application Record, Tab 4E. 
22 Court of Appeal Reasons at para. 192, Monitor’s Application Record, Tab 4E. 
23 Court of Appeal Reasons at para. 105-107, Monitor’s Application Record, Tab 4E. 
24 Court of Appeal Reasons at para. 192, Monitor’s Application Record, Tab 4E. 
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PART II: QUESTIONS IN ISSUE 

23. This application raises the following questions of national and public importance: 

A. Can a super-priority charge, granted by a supervising judge under the CCAA, in 

an order that has not been appealed, be retroactively revoked on a subsequent 

motion to the detriment of parties who have acted in reliance on it? 

B.   Does Ontario’s PBA create a deemed trust over wind-up deficiencies? 

C. Does a company’s need to take steps under the CCAA place it in an irremediable 

conflict with its fiduciary obligations as administrator of a pension plan? 

PART III: STATEMENT OF ARGUMENT 

A. The Court of Appeal’s Negation of the CCAA Court’s Order on Priority Raises a 

Matter of National and Public Importance 

1) The Decision Undermines Commercial Certainty and the Rule of Law 

24. The decision of the Court of Appeal retroactively stripped the DIP Lenders of rights 

acquired under the Initial Order, from which no appeal was sought nor any motion to amend or 

vary made.  The DIP Lenders advanced credit in reliance on the priority granted to them by the 

CCAA judge in the Initial Order.  The decision is corrosive of the rule of law and calls into 

question the validity and enforceability of virtually all orders made by Canadian courts in 

restructuring matters. 

25. If a DIP lender cannot rely on the super-priority granted by a CCAA supervising court, 

there will be a strong disincentive to any lender to provide financing for a company that is in 

CCAA protection.  This will decrease the credit available to restructuring companies and 

materially increase the costs for such financing altogether.  It also weakens the tools available to 

a CCAA supervising judge to encourage an efficient and effective financial restructuring.  The 

result will be more liquidations of businesses that could have been saved and the frustration of 

the objects of Parliament in enacting the CCAA. 

26. The Court of Appeal’s decision also frustrates the intent of recent amendments to the 

CCAA designed to foster the availability of DIP lending in insolvency proceedings.  While 

orders granting super-priority to DIP lenders were previously granted under the Court’s general 
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powers under the CCAA,
25

 recent amendments to the CCAA now expressly contemplate an 

interim financing lender being granted super-priority over “any secured creditor of the company” 

(a term that expressly includes trust claims).
26

  As the clause-by-clause analysis prepared by 

Industry Canada in respect of the amendments noted, “The most important element [of interim 

financing] is the obtaining of a priority charge by the interim lender in respect of the amount lent, 

thereby decreasing the lender’s risk and increasing the likelihood that a willing lender can be 

found.”
27

 

27. This decision was made in the context of a cross border CCAA/Chapter 11 proceeding.  

The party stripped of its rights had sought and obtained parallel protection from the U.S. 

bankruptcy court granting super-priority status to the DIP Loan.  This decision threatens to 

undermine the ability of Canadian courts to take an active role in cross-border insolvencies and 

promote the going concern restructuring or sale of the Canadian operations of multinational 

companies.   

28. Corrective action is required to ensure that participants may once again place full faith 

and credit in orders issued by Canadian courts and not fear that their interests will be 

retroactively revoked.   

2) The Court of Appeal’s Approach Encourages Collateral Attacks 

29. As set out above, the Initial Order was never appealed, yet the motions of the Retirees 

and the USW sought to collaterally attack an important term of that order: the super-priority 

given to the DIP Lenders.  The Court of Appeal set out a series of grounds for not applying the 

collateral attack rule in the circumstances of this case.  However, none of these grounds justify 

ignoring the collateral attack rule and the Court of Appeal’s judgment effectively concludes that 

the rule against collateral attack should not apply in CCAA proceedings.  

                                                      

25 The case of Indalex being a case in point.  As the Initial Order was obtained before recent amendments to the CCAA were 

proclaimed in September 2009, the super-priority granted to the DIP Lenders was granted under the Court’s general powers 

under the CCAA and its inherent jurisdiction.  Companies’ Creditors Arrangement Act, RSC 1985, c C-36 (“CCAA”), s. 11 

(version in force prior to September 18, 2009), Monitor’s Application Record, Tab 5A. 
26 CCAA, s. 11.2 (current version), Monitor’s Application Record, Tab 5B; Legislative Summary for Bill C-12: An Act to amend 

the Bankruptcy and Insolvency Act, the Companies’ Creditors Arrangement Act, the Wage Earner Protection Program Act and 

chapter 47 of the Statutes of Canada, 2005; House of Commons Debates, Vol. 140, No. 128 (1st Session, 38th Parliament), 

September 29, 2005, at pp. 8199-8202. 
27 Industry Canada, Corporate and Insolvency Law Policy Directorate, Briefing Book (Clause-by-clause analysis), Bill C-55: An 

Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy and Insolvency Act and the Companies’ 

Creditors Arrangement Act and to make consequential amendments to other Acts, Monitor’s Application Record, Tab 7F. 
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30. First, the Court’s finding that the Retirees and USW were merely making use of the 

“comeback clause” in the Initial Order “to ask that the super-priority charge be varied or 

amended”
28

 is belied by the comeback clause itself, which carves out an exception in respect of 

the super-priority, as set out in paragraph 15 above.
29

  Further, the motions brought by the 

Retirees and USW did not, in fact, seek to vary or amend the Initial Order. They sought other 

relief.  The Retirees and USW could not and did not rely on the comeback clause for the 

motions. 

31. Second, the Court of Appeal’s conclusion that there was no determination of the Retirees’ 

rights at the June 12, 2009 motion to increase the borrowing limit under the DIP Loan
30

 is 

contradicted by the endorsement of Morawetz J. on the motion.  Counsel for the Retirees 

attended at the hearing.  The Retirees did not oppose the motion and, while initially seeking to 

reserve their rights, ultimately withdrew the request for a reservation.
31

  Morawetz J. expressly 

noted that there was no reservation of rights with respect to the trust issue: 

I had difficulty dealing with the request to reserve rights for two reasons.  

First, the relief sought is inconsistent with the ability for a party, on a 

practical level, to reserve rights.  If the DIP Facility were to be increased with 

a reservation of rights, uncertainty would prevail if such a reservation was to 

be granted.  Would it cause the DIP lender to withhold advances? Or, if 

advances were made, would they have priority? 

Second, neither the retirees nor the Noteholders put forth any alternative.  In 

the face of no alternative suggestion or proposal, uncertainty would again 

prevail.  At this stage of the CCAA proceedings, additional uncertainty does 

not represent a positive development.32  [emphasis added] 

32. Although the Retirees initially sought to reserve their rights in respect of the priority of 

their trust claims over the DIP Loan, this was expressly denied on the basis that such a 

reservation was untenable in the face of advances being made by DIP Lenders in reliance on the 

terms of the order, and the Retirees withdrew their purported reservation.  Neither the Retirees 

nor USW challenged nor sought to appeal the order approving the increase in the borrowing 

                                                      

28 Court of Appeal Reasons at para. 156, Monitor’s Application Record, Tab 4E. 
29 Amended and Restated Initial Order dated April 8, 2009 at para. 56, Monitor’s Application Record, Tab 6B. 
30 Court of Appeal Reasons at paras. 56, 159-160 and footnote 15, Monitor’s Application Record, Tab 4E. 
31 Order of the Honourable Mr. Justice Morawetz dated June 12, 2009, Monitor’s Application Record, Tab 6E; Endorsement of 

the Honourable Mr. Justice Morawetz dated June 15, 2009, Monitor’s Application Record, Tab 6F. 
32 Endorsement of the Honourable Mr. Justice Morawetz dated June 15, 2009, Monitor’s Application Record, Tab 6F. 
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limit.  The Court of Appeal’s decision, however, results in all future super-priority orders being 

subject to the same untenable uncertainty described by Morawetz J. 

33. It is notable that the Court of Appeal did not rely on any insolvency authority for saying 

that the collateral attack rule does not apply or should be relaxed in this case.  The Court relied 

on criminal authorities which stand for the proposition that “if a collateral attack can be taken 

without harm to the interests of the rule of law and the administration of justice, the rule should 

be relaxed.”
33

  The Court goes on to state that “[a] strict application of the rule would preclude 

the appellants from having the opportunity to meaningfully challenge the super-priority charge in 

the Initial Order, as amended.”
34

  However, the Retirees and the USW did have several 

opportunities to meaningfully challenge the super-priority charge: either on the motion seeking 

the charge in the first place, on the motion extending the financing, or on appeal of either of 

those orders.  The Retirees took none of these opportunities, no doubt preferring to have the 

advantage to the restructuring that the DIP Loan would provide.  

34. If the DIP Lenders cannot rely on the strict, or any, application of the collateral attack 

rule in the circumstances of this case, where the Initial Order, which was not appealed, expressly 

states that the DIP Lenders are entitled to rely on the Initial Order for all advances up to the time 

that the Initial Order is varied or amended, then no DIP lender, or frankly any other party in a 

CCAA proceeding, can rely on any court-ordered charge.  The “relaxation” of the collateral 

attack rule in this case could not be more destructive of the interests of justice and the rule of 

law. 

3) The Court of Appeal Judgment Creates Asymmetry Between the BIA and CCAA  

35. The Court of Appeal judgment appears to accept that the PBA deemed trusts would not 

survive in the event of a bankruptcy of Indalex due to the priorities set out in the BIA, and was 

harshly critical of the suggestion that Indalex might voluntarily assign itself into bankruptcy to 

take advantage of those priorities.
35

 

36. Of course, a creditor could seek a bankruptcy order and effect the same result.  The result 

of the Court of Appeal judgment is that the priority rules in the CCAA in respect of provincial 

                                                      

33 Court of Appeal Reasons at para. 165, Monitor’s Application Record, Tab 4E. 
34 Court of Appeal Reasons at para. 167, Monitor’s Application Record, Tab 4E. 
35 Court of Appeal Reasons at para. 183, Monitor’s Application Record, Tab 4E. 
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deemed trusts become different than those under the BIA.  This can be expected to limit the 

ability of companies to use the restructuring provisions of the CCAA and is contrary to both 

legislative intent and this Court’s recent decision in Century Services, which both strongly favour 

a unified scheme of priorities between the CCAA and BIA.   

37. In the majority decision of Justice Deschamps in Century Services, the Canadian 

insolvency regime was described as having more than one statute but a unified approach: 

Another point of convergence of the CCAA and the BIA relates to priorities.  

Because the CCAA is silent about what happens if reorganization fails, the 

BIA scheme of liquidation and distribution necessarily supplies the backdrop 

for what will happen if a CCAA reorganization is ultimately unsuccessful ... 

With parallel CCAA and BIA restructuring schemes now an accepted feature 

of the insolvency law landscape, the contemporary thrust of legislative reform 

has been towards harmonizing aspects of insolvency law common to the two 

statutory schemes to the extent possible.36 

38. The Court of Appeal judgment appears to have assumed the opposite – that the scheme of 

distribution in a going concern CCAA liquidation is and ought to be radically different than the 

priorities in the BIA.  Such a conclusion is unsupportable in light of Century Services and the 

goal of insolvency practice generally. 

39. The Court of Appeal purported to distinguish Century Services on the ground that this 

Court intended for the BIA scheme of distribution to apply only to a “failed” CCAA (i.e., one 

where the liquidation would proceed in a BIA proceeding) but not a “successful” one such as 

Indalex.  The Court defined Indalex as a “successful” CCAA proceeding even though it involved 

a sale of the business rather than a restructuring with a plan of arrangement, and even though 

there was insufficient recovery to pay the secured creditors in full, let alone any amount for 

unsecured creditors.
37

 The Indalex proceeding was a liquidation, albeit on a going-concern basis.  

The impact of the Court of Appeal’s decision is that since this liquidation was effected within a 

CCAA proceeding rather than a BIA proceeding, it is to be described as a “successful” CCAA 

with a radically different set of priorities.  On this approach, there will be no incentive for a 

secured creditor to allow a debtor with a defined pension plan (or any other creditors with a 

                                                      

36 Century Services, supra at paras. 23-24, Monitor’s Application Record, Tab 7A. 
37 Court of Appeal Reasons at para. 188, Monitor’s Application Record, Tab 4E. 
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potential trust claim) to pursue a going concern sale through the CCAA rather than through the 

BIA. 

40. It would not be just or convenient for a court to permit a company to remain under 

CCAA protection where this would disadvantage some creditors over others compared to the 

treatment they would receive under the BIA regime.  This could only result in a rejection of 

CCAA proceedings by secured creditors whose interests would be better protected under the 

BIA, and a corresponding decline in restructurings under the CCAA and ultimately a frustration 

of the remedial purpose underlying the CCAA. 

B. The Court of Appeal’s Conclusion that Wind-up Deficiencies are Subject to a 

Deemed Trust Raises a Matter of Public and National Importance 

1) The Court of Appeal Judgment Harms Commercial Lending in Canada 

41. The judgment of the Court of Appeal has sanctioned, contrary to earlier authority,
38

 the 

retroactive creation of deemed trusts for pension plan wind-up deficiencies.  These deemed trusts 

would be in priority to commercial lenders that advanced funds prior to the pension deficits 

arising.  As pension deficits frequently arise due to changes that cannot be forecast accurately in 

advance, the retroactive application of deemed trusts will materially and unpredictably increase 

the risk to lenders dealing with borrowers which sponsor defined benefit plans.  

42. The Canadian Bankers’ Association (the “CBA”) has stated significant concern regarding 

the impact of the Court’s of Appeal’s decision on lending throughout Canada, in both the 

ordinary course and in insolvency situations.  In particular, CBA members are concerned about 

the impact of the Court of Appeal’s decision on the ability of a DIP lender to rely upon a super-

priority charged granted in a CCAA proceeding, as well as the ability of a lender to calculate the 

appropriate amount to reserve when issuing a new loan in order to deal with claims that rank in 

priority to a secured lender.
39

 

43. As described in the Swartz Affidavit, a significant source of operating capital in the 

Canadian market is provided in the form of asset based lending (ABL) and other operating 

                                                      

38 Usarco, supra at p. 10, Monitor’s Application Record, Tab 7C; Ivaco, supra at para. 44, Monitor’s Application Record, Tab 

7B.  
39 Swartz Affidavit at para. 21 and Exhibit “D”, Monitor’s Application Record, Tab 6N. 
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loans.
40

  When lenders are making ABL loans to borrowers, they generally require collateral 

valued in excess of both the ABL loans and the amount of any liabilities that represent potential 

payables in priority to the secured loans on a liquidation basis.  The amount of credit available 

for such a loan is determined by the lender based on the liquidation value of the collateral readily 

disposed of (such as eligible accounts or inventory) and on the amount of any “priority 

payables”. The lender will set up reserves on account of priority payables against the liquidation 

value of the eligible collateral. Typically ABL loans require periodic reporting of these amounts 

and the lender will limit the maximum amount of the loan that can be outstanding in 

consequence.
41

 

44. Prior to the decision of the Ontario Court of Appeal in this matter, the list of potential 

priority payables was well understood by lenders and the amount of these payables was 

quantifiable.
42

 Pension deficits, however, are not quantifiable in advance, as the amount of the 

deficit will necessarily depend on future unknown events.   If those deficits, if and whenever they 

arise, were to have priority over the amount of the ABL loan, then it will be difficult for the 

lenders to quantify reserves to offset priority payables.  In this event the amount of credit 

available to borrowers with defined benefit plans will be likely be reduced and the interest rates 

and fees charged to such borrowers will likely rise due to the increased risk assumed by the 

lender.
43

  

45. As a further result, this uncertainty will encourage employers to abandon defined benefit 

plans, and will punish employers who do not or cannot abandon defined benefit plans by 

subjecting them to higher lending costs (if credit remains available at all). This result can be 

expected to cause a significant detriment to employees of these companies. 

46. The Ontario Court of Appeal’s application of the deemed trust in this case is not limited 

to inventory and accounts.
44

  Priority claims in respect of pension deficits may be asserted 

against cash collateral, a fundamental aspect of the global derivatives market. Consequently, 

international counterparties could find cash an unacceptable form of collateral from Canadian 

                                                      

40 Swartz Affidavit at para. 16, Monitor’s Application Record, Tab 6N. 
41 Swartz Affidavit at para. 17, Monitor’s Application Record, Tab 6N. 
42 Swartz Affidavit at para. 18, Monitor’s Application Record, Tab 6N. 
43 Swartz Affidavit at para. 19, Monitor’s Application Record, Tab 6N. 
44 Swartz Affidavit at para. 20, Monitor’s Application Record, Tab 6M. 
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counterparties.  This could have a serious and adverse impact upon the ability of Canadian 

financial institutions and other entities with defined benefit plans to participate in the 

international derivative markets.
45

 

2) The Court of Appeal’s Decision is Contrary to the PBA and Prior Authority 

47. The Court of Appeal found that when a pension plan is wound up, under s. 57(4) of the 

PBA, an employer is deemed to hold in trust not only current service contributions and special 

payments, but also any “wind-up deficiency”.  The wind-up deficiency is set out in section 

75(1)(b), which sets out a formula for calculation of the deficiency, and creates a continuing 

obligation on the employer to pay what is ultimately required to satisfy the wind-up deficit.
46

 The 

amount to be paid under s. 75(1)(b) is unascertainable until the final payment is made and plan 

assets are distributed.  Indeed, the estimated amount will change annually even after the effective 

date of the wind-up, as is clear from the regulations requiring annual reports for a five-year 

period after wind-up.
47

 

48. A more detailed analysis of the deemed trust provisions of the PBA is set forth at 

paragraphs 26 to 34 of the factum of Sun Indalex filed in connection with its application for 

leave to appeal.  That analysis is incorporated herein by reference. 

49. To suggest that a deemed trust may be imposed retroactively in respect of amounts that 

were not due as of the effective date on which it is imposed, were not ascertained or 

ascertainable as of that date, are adjusted annually after the preparation of a wind-up report, and 

may in fact never be due depending on the performance of the plan assets is inconsistent with 

prior decisions in this area, including a decision of the Ontario Court of Appeal.  

50. The Court of Appeal dismissed the prior decisions that included the very opposite, 

Usarco and Ivaco,
48

 as being of “little assistance”.   

51. In Usarco, Farley J. held that the deemed trust provisions only covered “the regular 

contributions together with those special contributions which were to have been made but were 

                                                      

45 Swartz Affidavit, Exhibit “E” at pp. 2-3, Monitor’s Application Record, Tab 6N. 
46 Pension Benefits Act, RSO 1990, c P.8 (“PBA”), s.75(1)(b), Monitor’s Application Record, Tab 5D. 
47 Pension Benefits Act Regulations, RSO 1990, Regulation 909, ss. 31, 32, Monitor’s Application Record, Tab 5E.  
48 Court of Appeal Reasons at para. 105, Monitor’s Application Record, Tab 4E. 
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not”, and did not include “the obligation of Usarco to fully fund its pension obligations as of the 

wind up date”.
49

   

52. In Ivaco, the Ontario Court of Appeal in obiter approved of the reasoning in Usarco, 

taking issue with the contrary conclusion of the motions judge (also Farley J. in that case): 

the motions judge said that both unpaid contributions and wind-up liabilities 

are deemed to be held in trust under s. 57(3). In his earlier decision in 

[Usarco], Farley J. said, at para. 25, that the equivalent legislation then in 

force . . . referred only to unpaid contributions, not to wind-up liabilities.  I 

think that the statement in Usarco is correct, but I do not need to resolve the 

issue on this appeal.50 

53. The Court of Appeal judgment claims to distinguish the Usarco and Ivaco cases on their 

facts.  The context of those cases is irrelevant to the interpretation of the plain language of the 

PBA and what amounts are deemed to be held in trust, however, the facts of Ivaco are strikingly 

similar to the facts in Indalex. 

54. As recognized by Campbell J., the absence of any deemed trust in respect of a wind-up 

deficiency has also been recognized by commentators.
51

 

55. Accordingly, the decision of the Court of Appeal changes the existing law as it was 

understood by commentators, lenders and borrowers and dramatically changes the assessment of 

risk that any commercial lender would need to perform when considering advancing credit to a 

company that sponsors a defined benefit plan.   

56. As described in the Swartz Affidavit, the impact of the Court of Appeal’s decision is not 

limited to Ontario, as similar pension benefits legislation is in force in virtually all provinces in 

Canada, and the interplay between such legislation and priorities arising under the CCAA and 

the BIA is therefore of importance in insolvencies across the country.
52

 

                                                      

49 Usarco, supra at p. 10, Monitor’s Application Record, Tab 7C. 
50 Ivaco, supra at para. 44, Monitor’s Application Record, Tab 7B. 
51 Campbell J. Reasons at para. 40-42, Monitor’s Application Record, Tab 4A. 
52 Swartz Affidavit at para. 27, Monitor’s Application Record, Tab 6N; See, e.g., Pension Benefits Act, SNB 1987, c P-5.1, ss. 51, 

65; Pension Benefits Act, RSNS 1989, c 340, ss. 46, 80; Pension Benefits Act, CCSM c P32, ss. 26, 28; Pension Benefits Act, 

1992, SS 1992, c P-6.001, ss. 43, 54; Employment Pension Plans Act, RSA 2000, c E-8, ss. 51, 73; Pension Benefits Standards 

Act, RSBC 1996, c 352, ss. 43.1, 51, Monitor’s Application Record, Tab 5F-K. 
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C. The Court of Appeal’s Finding of a Breach of Fiduciary Duty Raises an Issue of 

National and Public Importance 

1) The Court of Appeal’s Judgment Makes Being an Employer Administrator Under the 

PBA Untenable 

57. The Court of Appeal declined to decide whether there was a deemed trust in respect of 

the Executive Plan.
53

  Instead, the Court decided that the estimated deficiency in the Executive 

Plan should also be paid from the proceeds of the sale of Indalex in priority to the DIP Loan 

based on claimed breaches of the fiduciary obligations Indalex owed to Plan beneficiaries as 

administrator of the Plans. 

58. However, the claimed breaches of fiduciary duty, set out below, do not in any way relate 

to matters over which an administrator has any power or authority.  Section 8 of the PBA lists a 

number of potential administrators other than employers, including, for example, a pension 

committee of plan members or someone appointed by the Superintendent of Financial Services 

(the “Superintendent”).
54

  None of these other potential administrators, if in place, would have 

had any involvement in negotiating the sort of corporate transactions, such as credit facilities and 

a sale of the company’s assets, that Indalex is impugned for having undertaken.   

59. By effectively disregarding the fact that the PBA expressly permits employers to be plan 

administrators and statutorily sanctions any resulting conflict of interest, the Court of Appeal 

judgment has made it impossible for an employer to act as a plan administrator at any time, 

especially when the employer is in or on the verge of insolvency.  It strains credulity that a 

company filing for CCAA protection and negotiating DIP financing so that it can pursue a going 

concern sale, in the hopes of preserving jobs for employees and maximizing recovery for all 

stakeholders, should be under a fiduciary obligation to favour the interests of pension 

beneficiaries to the detriment of its employees and all other stakeholders including secured 

lenders.  This runs directly contrary to the fundamental principles of insolvency law and the 

statutory duty to avoid preferring the interests of certain creditors recognized in s. 95 of the 

BIA.
55

 

                                                      

53 Court of Appeal Reasons at para. 112, Monitor’s Application Record, Tab 4E. 
54 PBA, s. 8, Monitor’s Application Record, Tab 5D. 
55 Bankruptcy and Insolvency Act, RSC 1985, c. B-3, s. 95, Monitor’s Application Record, Tab 5A. 
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60. Gillese J.A. states that she begins “from the position that Indalex had the right to make 

the decision to commence CCAA proceedings wearing solely its corporate hat.”
56

  Given what 

follows, it is unclear how this can be the case, as the decision proceeds to state that every other 

material act relating to the CCAA proceeding (including applying for CCAA protection “without 

notice to the Plans’ beneficiaries”) “had the potential to affect the Plans beneficiaries’ rights” and 

therefore “Indalex was subject to its fiduciary duties as administrator as well as its corporate 

obligations during the CCAA proceedings.”
57

 

61. The activities identified by the Court of Appeal as breaches of fiduciary duty are not part 

of a plan administrator’s duties under the PBA.  They were performed by Indalex in accordance 

with orders of the CCAA court and on notice to the Retirees and the USW.  Certain of the 

activities identified as breaches of fiduciary duty, such as not funding the Plans (which is not the 

responsibility of plan administrators), were constrained by the Initial Order and would have been 

an improper preference over other creditors.  Notably, the sale of assets, which is identified as a 

breach of fiduciary duty, was supported by USW, presumably because it resulted in the 

preservation of its members’ jobs. 

62. In paragraph 135 of its Reasons, the Court of Appeal suggests that Indalex should have 

transferred the role of administrator to a suitable person, but decides not to consider that question 

as it was not raised on the appeal.  However, the Court of Appeal then concludes at paragraph 

140 that Indalex’s ultimate duty to act in the best interests of the corporation was in conflict with 

its duty as administrator to act in the Plan beneficiaries’ best interests and states that “it was 

incumbent on Indalex to take steps to address the conflict.”  The PBA does not contain any 

mechanism for an employer to withdraw as the administrator.  The Superintendent, who made 

submissions on this motion, could have ordered a substitute administrator, but did not do so.
58

 

63. Even if Indalex could have withdrawn as the administrator, what difference would a new 

administrator have made?  A substitute administrator would not have had any role in negotiating 

the DIP Loan, negotiating the sale of assets, or participating in any of the other corporate 

activities set out above through which Indalex is said to have breached its fiduciary obligations 

                                                      

56 Court of Appeal Reasons at para. 131, Monitor’s Application Record, Tab 4E. 
57 Court of Appeal Reasons at para. 132-133, Monitor’s Application Record, Tab 4E. 
58 PBA, s. 71, Monitor’s Application Record, Tab 5D. 
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as administrator. Accordingly, even if Indalex could have taken steps to appoint an independent 

administrator prior to the commencement of the CCAA proceeding, the DIP Loan and the sale 

would have been unchanged and no benefit would have flowed to the Plan beneficiaries. 

64. There is accordingly no basis for the Court of Appeal to have taken these claimed 

breaches of fiduciary duty, which were unconnected to an administrator's duties and for which 

no damages actually flowed to the Plan beneficiaries, and use them as an equitable ground on 

which to overturn a super-priority charge that was granted to a third party at the beginning of the 

CCAA proceeding and prior to the claimed breaches of fiduciary duty. The Court of Appeal 

implicitly pierces the corporate veil, without any analysis of whether it is appropriate to do so, to 

use these claimed breaches of fiduciary duty by Indalex as administrator of the Plans against the 

bankrupt US Debtors, which had no role as administrator, to override their Court-ordered 

subrogation rights to the super-priority charge. 

65. If a pension plan administrators' fiduciary obligations are so widespread and can have 

such far-reaching consequences, no employer can expect to manage the statutorily sanctioned 

conflict of interest between employer and administrator and, if uncorrected, the Court of Appeal 

judgment will surely result in employers not taking on and seeking ways to abandon that role. 

PART IV: SUBMISSIONS ON COSTS 

66. The applicant asks that costs follow the event of this application. 

PART V: ORDER SOUGHT 

67. The applicant respectfully seeks an Order granting the Monitor, on behalf of Indalex, 

leave to appeal, with costs. 

AVID R. B 

NICHOLAS MCHAFFIE 
ASHLEY JOHN AYLOR 

DAN MURDOCH 
LESLEY MERCER 

Of Counsel for the Applicant 
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D. Employment Pension Plans Act, RSA 2000, c E-8, ss. 51, 73  

E. Pension Benefits Act, RSO 1990, c P.8, ss. 8, 57, 75 

F. Pension Benefits Act Regulations, RSO 1990, Regulation 909, ss. 31, 32 

G. Pension Benefits Act, SNB 1987, c P-5.1, ss. 51, 65  

H. Pension Benefits Act, RSNS 1989, c 340, ss. 46, 80; 

I. Pension Benefits Act, CCSM c P32, ss. 26, 28 

J. Pension Benefits Act, 1992, SS 1992, c P-6.001, ss. 43, 54  

K. Pension Benefits Standards Act, RSBC 1996, c 352, ss. 43.1, 51 
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